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gin paying States higher rates to State Veterans Homes
for veterans with service-connected disabilities rated
70 percent of higher and those requiring care for a SC
disability. The program, commonly known as the “70%
Disabled Veterans Program” is applicable to any veteran
with service connected disability. Rather than VA pay-
ing the basic per diem cost of $77.53 rate per day, under
this new program, VA pays a flat rate of $253 per day and
State Veterans Homes cannot be reimbursed by Medi-
care, Medicaid and consequently the veteran is charged
for their cost of care.

The original intent of the program was to amend PL
106-117, the Veterans Millennium Health Care and
Benefits Act of 1999, to permit State Veterans Homes
to provide the same no-cost care to veterans as pro-
vided under the VA’s Veterans Health Administration’s
Community Nursing Home Provider Agreements. Re-
grettably, the final VA regulation actually resulted in
significantly lower payments and failed to cover the
actual cost of nursing home care because of calcula-
tions of “the daily cost of care” cannot include outlier
costs (i.e. chemotherapy, dialysis, medications, x-rays).
The American Legion supported the original intent of
legislation of the “70% Disabled Veterans Program”
which expanded eligibility for veteran with a VA dis-
ability rating equal to or greater than 10 percent; how-
ever, the reimbursed costs of care must reflect the full
continuum of care.

Under the provisions of title 38, United States Code
(U.S.C.), VA is authorized to make payments to states
to assist in the construction and maintenance of State
Veterans Homes. The American Legion supports an-
nual increases in the State Extended Care Facility Con-
struction Grants program to ensure the funding keeps
pace with the backlog of renovations and moderniza-
tion projects.

The American Legion recommends:

1. Congress treat the full needs of veterans within State
Veterans Homes by increasing VAs Per Diem Rate,
and not rely on state budgets to offset costs of eligible
veterans.

2. Congress increase VA per diem payments to a rate of
50 percent of the national average cost of providing
care in a State Veterans Home to more closely align to
the Medicaid/Medicare rate.

3. Congress direct VA to provide veterans with a 70 per-
cent or greater service connection for the full cost of
care in State Veterans Homes.

4. Increase State Extended Care Facility Construction
Grants to $300 million for FY 2012.

VA BUDGET ISSUES TO INCLUDE THE
AMERICAN LEGION RECOMMENDED

ALTERNATIVE REVENUE STREAMS TO
SUPPLEMENT VA'S BUDGET

The American Legion was pleased to see the President en-
act Public Law (P.L.) 111-81, the “Veterans Health Care
Budget Reform and Transparency Act” in 2009 requir-
ing VA to submit the request for advance appropriations
with its President’s budget submission each year. However,
problems continue to exist in VA itself in allocating the
funds from VA Central Office through the Veteran Inte-
grated Service Networks (VISNs) and to the local facili-
ties. This delay in funding creates challenges for the local
VA Medical Center Facility to plan its budget to increase
patient care services, hiring and to begin facility construc-
tion projects.

VA’s 2010 Budget was $114 million. In FY 2011, the bud-
get increased to $125 million. VA’s 2011 budget provides
approximately $5.2 billion for mental health programs
which is 8.5 percent or $410 million increase over VA’
FY 2010 budget authorization. Given the complexity
and increasing numbers of returning veterans afflicted
with Traumatic Brain Injury (TBI) and Post Traumatic
Stress (PTS), The American Legion remains concerned
that Congress has not proportionally increased the bud-
get. Additionally, we recommend increased oversight of
VAs Mental Health program. In 2010, GAO released a
report, “Reporting of Spending and Workload for Mental
Health Services Could Be Improved.” This report recom-
mended VA report in a separate annual report it’s spend-
ing and workload data. Furthermore, the report indicated
that without accurate data, Congress cannot provide the
necessary oversight and increases for Mental Health ser-
vices need to reflect the rising number of mental health
services. The American Legion supports accountability,
oversight and budgetary increases to keep pace with the
demand for mental health services. Without substantial
increases and oversight into VA’s Mental Health funding,
veterans with TBI and PTS will go untreated and our re-
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turning veterans will not receive the care needed to re-
cover from their injuries and illnesses.

The American Legion recommends Congress direct VA
to establish a separate Mental Health Annual Report with
specific budget authorization and how these funds are uti-
lized from Central Office, VISN and VA Medical Center
levels. The Mental Health Annual Report would identify
funding and outcome results within research, screen-
ing and treatment in the following subject areas: Mental
Health Overview, TBI, PTS, Substance Abuse and Depres-
The American Legion further recommends that
the report include all funding, research, treatment, best
practices and challenges within VA to accurately report its
workload data and additional resources needed.

sion.

THIRD PARTY BILLING

The Department of Veterans Affairs (VA) has the author-
ity to bill health insurance companies for health care pro-
vided to non-service connected veterans who have private
health insurance as well as service-connected veterans
treated for non-service connected conditions. VA can also
collect copayments from non-service connected veterans
based on income. If a veteran has a 50 percent or greater
service connection, he/she is not responsible for paying
a copayment for either medical visits or prescriptions.
However, the veteran’s third party insurance may be billed
if the care is not related to a service connected condition.

In 2009, The American Legion National Headquarters re-
ceived several veterans’ complaints through calls and e-
mail correspondence that VA was incorrectly billing them
for their service-connected illnesses and injuries. The
American Legion’s Veterans Affairs and Rehabilitation
(VA&R) Division began collecting documented cases of
veterans whose third-party insurances were improperly
billed by VA for their service-connected medical condi-
To date, we continue to receive cases that we share
with the CBO Office for review and to issue refunds, as
appropriate.

tions.

The American Legion testified in a hearing on “Identify-
ing the Causes of Inappropriate Billing Practices by VA,
in October 2009. In November, the National VA&R Di-
vision partnered with VA’s Chief Business Office (CBO)
to investigate documented cases of improper billing. In
some instances, veterans third-party insurances were
found to be improperly billed and the CBO office worked

with the local VA Medical Center facility to issue refunds.
The National VA&R Division continues to receive cases
from veterans and works with VA’s Chief Business Office
to ensure VA is correctly billing their third party insur-
If a billing error occurs, the CBO will issue re-
funds to the veteran’s third party insurance.

ances.

The American Legion believes that any veteran should
be authorized to utilize the VA for their health care in a
system designed to meet their needs. If VA cannot open
enrollment for Priority Group 8 due to cost, then The
American Legion supports allowing Priority Group 8 vet-
erans to bring their third-party insurance to supplement
VA’s annual appropriations. The American Legion recom-
mends full reinstatement of Priority Group 8 veterans to
be authorized to utilize VA for their health care.

MEDICARE REIMBURSEMENT

Under the terms of the 1997 Balanced Budget Act, the De-
partment of Veterans Affairs (VA)’s Veterans Heath Ad-
ministration (VHA) was given the authority to bill, col-
lect, and retain third-party reimbursements for outpatient
medications, nursing home and hospital care. VHA also
can bill, collect, and retain payments made by veterans for
the treatment of nonservice-connected medical condi-
tions.

Under current law, VHA cannot bill Medicare for third-
party reimbursements for the treatment of nonservice-
connected medical conditions of enrolled Medicare-eligi-
ble veterans, even if the health care is routinely covered
under Medicare. Veterans pay into Medicare their en-
tire working lives. Veterans are then penalized by being
forced to choose between receiving medical care at a VA
hospital or using Medicare at a non-VA hospital. On July
28,2009, Chairman Bob Filner introduced H.R. 3365, The
Medicare VA Reimbursement Act of 2009. We hope your
colleagues can support this important legislation.

The American Legion recommends
Medicare reimbursements be authorized by
Longress to supplement VA's annual budget.

VHA is the largest Federal Integrated Health Care De-
livery System. Eligibility for enrollment in VHA is
based on honorable military service and limited by ex-
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isting annual appropriations. Currently, there are about
25 million veterans eight million of whom are enrolled
in VHA. Access to care is determined on a priority ba-
sis. The American Legion recommends Medicare reim-
bursements be authorized by Congress to supplement
VA’s annual budget. The American Legion continues to
receive correspondence weekly from all across the coun-
try from veterans who are dissatisfied that they cannot
use their Medicare benefits at the VA.

The American Legion recommends Congress authorize the Of-
fice of Management and Budget (OMB) to conduct a feasibility
study of cost savings for VA and Medicare if VA was authorized
to bill the Centers for Medicare and Medicaid Services.

CHANGING DEMOGRAPHICS AND A MOBILE
VETERAN POPULATION PLACES INCREASED
DEMAND ON VHA FOR IMPROVED RURAL
HEALTH CARE

VA must ensure it is prepared to meet the increased de-
mand for returning Iraq and Afghanistan veterans that are
already living and migrating to rural America. The Amer-
ican Legion believes that veterans should not be penalized
or forced to travel long distances to access quality health
care because of where they choose to live.

As VA health care has had a major shift from inpatient to
outpatient medical care, VA continues to increase its num-
ber of Community Based Outpatient Clinics (CBOCs) so
that necessary medical services are located closer to veter-
ans’ communities. VHA’s Office of Rural Health has re-
leased a Rural Health Strategic Plan for 2010-2014 with the
following goals:
improve education and training, improve collaboration of
service options, recruiting and retaining medical profes-
sionals and improving rural access and quality of care.

improve research studies and analyses,

Of the 23.4 million veterans in the United States, ap-
proximately eight million are enrolled in the VA Health
care system. Of the eight million enrolled, nearly three
million live in rural areas. VA also reported in the Rural
Health Strategic Plan for 2010-2014 that one-third (31.9
percent) of enrolled veterans that served in OEF/OIF live
In VAs FY 2009 Performance and
Accountability Report, VA’s Telehealth program provides
care for over 230,000 patients in their homes through pro-
grams at 144 VA Medical Centers and 450 CBOCs. While
the Telehealth program is one program to address care in

in rural communities.

the home, The American Legion also urges VA to expand
its’ contracted care into the community through initiatives
such as Project Healthcare Effectiveness through Resource
Optimization (HERO). Project HERO was established
in 2007, at the direction of Congress, to closely manage
health care services purchased in the community by VA.

The American Legion testified on Project HERO on Feb-
ruary 3, 2010 and recommended that VA expand access
to the other Veteran Integrated Service Networks (VISNs)
with extensive rural health populations. Furthermore,
The American Legion sought to ensure these contracted
“caregivers” met the same levels of quality of care, certifi-

cation and standards found within VA.

During The American Legion’s 2010 National Conven-
tion, VA reported that the benefits of Project HERO in-
cluded: “quality of care delivered, medical documentation
was returned to VA, appointment timeliness and patient
satisfaction” However, some of the negative results re-
ported included: “the value added fee structure is not the
optimum way to pay for services and the contract struc-
ture is difficult to manage when new VA patient needs
arise” The VA’ pilot study on Project HERO ends this
year and The American Legion is closely monitoring VA’s
future plans for Purchased Care to ensure veterans receive
timely and quality healthcare in rural health locations.

The American Legion recommends Congress provide addi-
tional funding for VA’ Rural Health Care Initiatives to expand
its network of Telehealth staffing, budget and IT capabilities
to provide medical services to rural veterans that cannot ac-
cess care at a VA Medical Center or CBOC. The American
Legion also recommends additional contracted care in rural
communities where VA resources are not available.

On August 23rd, 2010, the Secretary of the Department
of Health and Human Services announced that the De-
partment approved $32 million in funding to support ru-
ral health priorities. The funding will go towards several
programs: the Medicare Rural Hospital Flexibility Pro-
gram; Rural Health Workforce Development Program;
Telehealth Network Grant Program; Telehealth Resources
Center Grant Program; Flex Rural Veterans Health Ac-
cess Program; Frontier Community Health Integration
Demonstration Program and Rural Training Track Tech-
nical Assistance Demonstration Program. The Secretary
noted that this is a reflection of one of President Obama’s
priorities to provide the best health care possible to rural
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Americans and to build healthier rural populations and
communities. The American Legion applauds this effort
and urges Congress to assure that similar provisions are
made through VA for our nation’s veterans throughout the
rural and highly rural areas.

SEAMLESS TRANSITION, LIFETIME VIRTUAL
ELECTRONIC RECORDS (LVER)

The American Legion adopted a resolution in 2007 urg-
ing VA and DoD to establish a compatible computer
system to improve the bilateral exchange of medical re-
cords between both departments. To date, a bilateral
system has not been established and a new initiative,
Lifetime Virtual Electronic Records (LVER) has been
created which will track a service member’s first day
of enlistment or commission to his or her final day of
rest. The American Legion remains concerned because
for everyday that goes by without a bilateral record ex-
change, another service member or veteran loses their
records, is not given continuity of care or a seamless
transition from DoD into VA.

Additional oversight to insure a fully

functional and coordinated system
involving Dol and VHA is needed.

We believe that additional oversight to insure a fully func-
tional and coordinated system involving DoD and VHA is
needed. Now is the time to insure that both Departments
work together in a timely fashion to execute a system that
will enable veterans to track all health care provided from
the first day of enlistment. This will give the added benefit
of enabling the Veterans Benefit Administration (VBA) to
more quickly process claims for service connection which
will in turn reduce the claims backlog and assist veterans
in a more timely manner

The American Legion has consistently advocated for a
bilateral medical record exchange between DoD and VA.
The architecture of DoD’s Armed Forces Health Longi-
tudinal Technology Application (ALTHA) and VA’s Veter-
ans Health Information Systems and Technology Archi-
tecture (VISTA) Information Technology (IT) systems
are compatible. DoD and VA have contracted the joint
health record to the Department of Health and Human

Services (HHS) and The American Legion is concerned
that there are no Veteran Service Organizations repre-
sented on the Committee.

The American Legion recommends additional funding
and staff to finalize a bilateral medical record between
DoD and VA. The American Legion also recommends
Congress directing the federal joint health record to have
VSO representation on the committee.

VHA CONSTRUCTION

In 2009, the VA Office of Construction and Facilities Man-
agement reported that VA has real property of more than
5,400 owned buildings, 1,300 leases, 33,000 acres of land
and approximately 159 million gross feet that is owned or
leased. In addition, VA reported that the average age of
VA facilities is over 56 years.

The American Legion has seen firsthand that there are
many structural deficiencies throughout the VA health
care system during our annual System Worth Saving site
visits. Many VA Medical Centers during site visits have
informed us that they are not able to dedicate funds for
Major or Minor Construction due to the demand for those
monies for medical care. Facilities have also reported sev-
eral critical problems with their physical plant such as not
meeting seismic criteria, upgrading electrical systems,
space utilization, aging infrastructures, insufficient park-
ing and land-locked facilities. The American Legion was
pleased to see that VA used $1 billion of the Recovery Act
funds recently for major and minor construction projects.

The American Legion was very concerned about the
Capital Asset for Realignment of Enhanced Services
(CARES) process and VA’s prioritization of the construc-
tion projects without local stakeholder and veterans’
input. Now that CARES process ended, The American
Legion seeks to ensure VA's major construction projects
leverages community and veteran service organization
stakeholder participation. While CARES did provide
a strategic direction and prioritization for VA’s Capital
Infrastructure plans, The American Legion is concerned
about the future blueprint and how it will prioritize Ma-
jor and Minor Construction projects. As VAs physical
plant is antiquated and structural and safety concerns
will continue to rise, The American Legion recommends
Congress increase their level of funding for VA’s Major
and Minor Construction accounts.
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COMPENSATION AND PENSION
ISSUES AND CHALLENGES

MUCH HAS BEEN SAID ABOUT THE “CLAIMS BACKLOG: "PRESUMPTIVES” for
Agent Orange and Post Traumatic Stress (PTS), and “Waiting for veterans to
die”The reality is that VBA as with VHA has its issues in training, and pri-
orities. However, The American Legion feels that with more oversight from
Central Office over activities at Regional Offices in emphasizing “quality over
quantity,” VBA will be able to deliver the service to veterans they deserve. VA
has a statutory responsibility to ensure the welfare of the nation’s veterans,
their families, and survivors. The American Legion feels that providing qual-
ity decisions in a timely manner has been, and will continue to be, one of VA’s
most difficult challenges.

CLAIMS BACKLOG

At the end of FY 2008, more than 2.9 million veterans received disability com-
pensation benefits. A majority of the claims processed by the Veterans Ben-
efits Administration’s (VBA) 57 regional offices involve multiple issues that are
legally and medically complex and time consuming to adjudicate.

At the end of FY 2008, there were more than 382,000 rating cases pending
in the VBA system, down approximately 9,000 from FY2007. Of these, more
than 82,000 (21.8 percent) were pending for more than 180 days. Including
non-rating claims pending, the total compensation and pension claims backlog
was more than 616,000, with 20.3 percent of these claims pending more that
180 days. There were also more than 181,000 appeals pending at VA regional
offices, with more than 159,000 requiring some type of further adjudicative
action. At the end of FY 2008, the average number of days to complete a claim
from date of receipt (178.9 days) was down 3.6 days from FY 2007.

As of August 1, 2009, there were more than 739,000 claims pending in VBA,
413,048 of which were rating claims. There were also more than 194,000 ap-
peals pending, with more than 173,000 requiring further adjudicative action.
All three categories represent increases, some significant, since the end of FY
2008. VBA's position is that only claims pending more than 125 days to be its
“backlog.” Even when using this standard there were more than 144,000 rating
claims pending at the end of June 2009 (35.6 percent of its entire pending case
inventory). The American Legion does not agree with this position. We feel
that the day a claim is entered and until it is correctly dispositioned (this may
in fact not be in favor of the veteran) it is in the backlog. For this reason, The
American Legion recognizes the 1,000,000+ claim backlog number.
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THE AMERICAN LEGION PROPOSED
SOLUTIONS

As VA’s total claims backlog exceeds one million, the num-
ber of bills and other potential initiatives introduced to
address this very serious dilemma have also increased sig-
nificantly. While The American Legion supports the con-
cept of “out of the box thinking” and new ways of doing
business, we do not support anything that would compro-
mise the basic integrity of the disability claims adjudica-
tion system or cause more problems in the end (initially
reduce the backlog but end up with a bunch of new claims,
reversals, appeals, etc. down the road). Temporary fixes
or solutions that would end up causing more harm than
good in the end must be avoided at all costs.

While there is no means of controlling the number of ser-
vice-members who are injured or develop lifelong condi-
tions in service to this country, measures must be taken to
ensure that when they do seek the benefits to which they
are entitled, they do not face needless and frustrating de-
lays. Some solutions to this growing problem can be fixed
administratively by VA, while others will require legisla-
tive action to help facilitate a reduction in the backlog.
Overall, the strategy is clear.

The primary focus must be on completing
the claims correctly.

As The American Legion has stated many times in previ-
ous testimony, the primary focus must be on completing
the claims correctly. Claims done right the first time will
not needlessly clog the system with unnecessary appeals
that end up bouncing around in the system for years.

To this end, VA, internally, can do several things to im-
prove their quality. To begin, the VA must opt for a sys-
tem of counting work that is accountable to errors. No
longer should the same work credit be given whether a
claim is handled properly or improperly. When there is
no incentive to stress quality of work, then speed becomes
the focus and crucial details are often overlooked. The
American Legion has long supported a system of counting
work credit that credits claims only when they have been
finally adjudicated. In such a system, the incentive would
shift to properly executing the claims at every step of the
way to minimize the time the claims would languish in
the system.

VA must also work to reduce needless overdevelopment
in claims. Often veterans are scheduled for examinations
when the medical information needed to grant the claim
is already in the file. Internal changes to the manner in
which the VA confirms evidence should be closely ex-
amined. In addition to the current pilot program being
conducted to expedite the treatment of fully developed
claims, as mandated by P L 110-389 VA should, in gen-
eral, place greater emphasis on conducting triage. This is
to identify and expedite claims that are substantially com-
plete (very little or no development needs to be completed
in order to rate the claim) at the time they are submitted.
Then Compensation and Pension (C&P) exams should be
ordered as soon as possible in cases where the only de-
velopment that is needed in order to rate the claim is an
exam. Although there are mandatory notification require-
ments under the Veterans Claims Assistance Act (VCAA)
VA can streamline its waiver process in those cases where
the claim is substantially complete and or veterans do not
have any additional evidence to submit. This would allow
VA to proceed with the adjudication process in a timely
manner without having to wait for the expiration of the
time period for a veteran to submit additional evidence or
otherwise respond to the VCAA letter.

As an example, VA has already moved to improve the ef-
ficiency in confirming the “in-country” status of naval
veterans by relaxing restrictions to include, for presump-
tion of herbicide exposure purposes, those Navy veterans
whose ships docked in Vietnam. Such recognition will
avoid needless delays in processing these claims by not
requiring the veteran to prove he actually went ashore
while his ship was docked. While The American Legion
continues to urge Congress to restore the presumption of
exposure to Agent Orange/herbicides to Navy veterans
who served in the territorial waters of Vietnam, we also
recognize that this is a helpful step from VA in the right
direction, and a step taken through the process of working
constructively with the veterans’ service organizations.

In a legislative sense, there are other solutions presently
being considered which could improve the process. The
expansion of the provisions of Section 1154(b), title 38
USC, to include all veterans who served in a combat zone
is an important recognition of the exigencies of modern
warfare. It can no longer be denied that the face of mod-
ern warfare recognizes no clear lines of battle. The origi-
nal provisions of this section were intended to recognize
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the difficulties of record keeping in the rigors of combat.
Now, combat is clearly omnipresent on the non-linear bat-
tlefield, and a modern interpretation of this statute seems
needed. This change would simplify the confirmation of
incidents consistent with the rigors and experiences of
combat, and would go a long way towards reducing un-
necessary delays and red tape faced by our combat vet-
erans.

Proper understanding of the intricacies of a veteran’s
claim often requires an understanding of the operation of
the military system. There is a large subsection of veter-
ans currently unemployed who could be targeted as prime
candidates for enhancing VA's workforce. Already con-
versant with military forms and procedures, the insights
a veteran employee offers VA in their claims workforce
cannot be underestimated. VA Regional Offices vary
widely on compliance with veterans’ hiring practices. By
undertaking a concerted effort to find and train available
veteran workers, VA could serve the veterans’ community
on two fronts, by reducing veteran unemployment and
enhancing the military’s understanding of their claims
workforce with veterans who have already shown their
dedication to their fellow veterans by the very nature of
their service.

Once employed, VA must maintain and retain their effec-
tive workforce. Better incentives should be developed to
ensure the best and the brightest are staying with VA to
serve veterans throughout the 21st Century workforce.
Employees should be rewarded based on their accuracy
and ability to process claims properly while maintaining
the integrity of the system. With better incentives, reten-
tion will be improved and the overall caliber of VA em-
ployees will be strengthened.

Additional legislation currently pending addresses one of
the chief problems with the Appeals Management Cen-
ter. As of now, there is little effective means of capturing
the common errors made on a local level and to report
them back to the Regional Offices for correction. While
it is important to maintain a center dedicated to facilitat-
ing the appeals process, the information about common
errors is useless if these mistakes cannot be captured,
catalogued, and returned to the Regional Offices-and in-
deed disseminated amongst all Regional Offices when a
problem is determined to be widespread-so that correc-
tive measures can be implemented. The American Legion
supports legislation which would ensure that these com-

mon errors are captured, catalogued, reported and uti-
lized for training purposes to improve overall operation
of the VA. The American Legion also supports legislation
which would allow the Board of Veterans’ Appeals (BVA)
to consider new evidence without waiver of regional office
review in instances where the BVA can grant the appeal.
Such legislation would cut down on needless delays in the
adjudication process by eliminating remands in instances
where evidence was submitted to the BVA without waiver
but the evidence is sufficient for BVA to grant the appeal.

VETERANS DISABILITIES DUE TO
ENVIRONMENTAL EXPOSURES

AGENT ORANGE AND TACTICAL HERBICIDES

The American Legion believes that major epidemiologi-
cal studies of Vietnam veterans who were exposed to the
herbicide Agent Orange are long overdue. In the early
1980s, Congress held hearings on the need for such epi-
demiological studies. When VA was unable to accomplish
the task, the responsibility was passed to the Centers for
Disease Control (CDC). In 1986, CDC also abandoned
the project, asserting that a study could not be conducted
based on available records.

The American Legion did not give up. Three separate
panels of the National Academy of Sciences have agreed
with The American Legion and concluded that CDC was
wrong and that epidemiological studies based on DoD re-
cords are possible.

The Institute of Medicine (IOM) report, Characterizing
Exposure of Veterans to Agent Orange and Other Herbi-
cides Used in Vietnam, is based on the research conducted
by a Columbia University team. The team has developed
a powerful method for characterizing exposure to herbi-
cides in Vietnam. The American Legion is proud to have
collaborated in this research effort. In its final report on
the study, the IOM urgently recommends that epidemio-
logical studies be undertaken now that an accepted ex-
posure methodology is available. The American Legion
strongly endorses this IOM report.

PRESUMPTIVE SERVICE CONNECTION FOR EXPOSURE

The American Legion strongly supports the extension of
presumption of exposure to Agent Orange for veterans
who served on naval vessels located in the territorial wa-
ters of Vietnam (known as Blue Water Navy veterans) but
did not set foot on land in Vietnam.

THE AMERICAN LEGION | NATIONAL COMMANDER'S TESTIMONY

31




32

The IOM, in Update 2008, specifically stated that the evidence
it reviewed makes the current definition of Vietnam service,
for the purpose of presumption of exposure to Agent Orange,
limited to those who actually set foot on land in Vietnam
“seem inappropriate” Citing an Australian study on the fate
of the contaminant TCDD when sea water is distilled to pro-
duce drinking water, the IOM committee stated that it was
convinced that such a process would produce a feasible route
of exposure for Blue Water veterans, “which might have been
supplemented by drift from herbicide spraying” (See IOM,
Veterans and Agent Orange, Update 2008, p. 564; July 24,
2009) The IOM also noted that a 1990 Centers for Disease
Control and Prevention study found that non-Hodgkin’s lym-
phoma, a classic Agent Orange cancer, was more prevalent
and significant among Blue Water Navy veterans.

The IOM subsequently recommended
that, given all of the available evidence,
Blue Water Navy veterans should not be
excluded from the group of Vietnam-era
veterans presumed to have been exposed
to Agent Orange/herbicides.

The IOM subsequently recommended that, given all of the
available evidence, Blue Water Navy veterans should not
be excluded from the group of Vietnam-era veterans pre-
sumed to have been exposed to Agent Orange/herbicides.
The American Legion submits that not only does this lat-
est IOM report fully support the extension of presumption
of Agent Orange exposure to Blue Water Navy veterans, it
provides scientific justification to the legislation currently
pending in Congress that seeks to correct this grave injus-
tice faced by Blue Water Navy veterans. The American Le-
gion at its 2010 National Convention approved Resolution
88 identifying service in the Republic of Vietnam includes
“those who served in the territorial waters offshore”

EXPOSURE IN AREAS OTHER THAN THE REPUBLIC
OF VIETNAM

The American Legion is also extremely concerned about
the timely disclosure and release of all information by
DoD on the use and testing of herbicides in locations
other than Vietnam during the war. Over the years, The
American Legion has represented veterans who claim to
have been exposed to herbicides in places other than Viet-
nam. Without official acknowledgement by the Federal

government of the use of herbicides, proving such expo-
sure is virtually impossible. Information has come to light
in the last few years leaving no doubt that Agent Orange,
and other herbicides contaminated with dioxin, were re-
leased in locations other than Vietnam. This information
is slowly being disclosed by DoD and provided to VA.

In April 2001, officials from DoD briefed VA on the use of
Agent Orange along the Korean demilitarized zone (DMZ)
from April 1968 through July 1969. It was applied through
hand spraying and by hand distribution of pelletized her-
bicides to defoliate the fields of fire between the front line
defensive positions and the south barrier fence. The size
of the treated area was a strip 151 miles long and up to 350
yards from the fence to north of the civilian control line.
According to available records, the effects of the spraying
were sometimes observed as far as 200 meters downwind.
DoD identified the units that were stationed along the DMZ
during the period in which the spraying took place. This
information was given to VAs Compensation and Pension
Service, which provided it to all of the regional offices. VA
Central Office has instructed its Regional Offices to concede
exposure for veterans who served in the identified units
during the period the spraying took place.

In January 2003, DoD provided VA with an inventory of doc-
uments containing brief descriptions of records of herbicides
used at specific times and locations outside of Vietnam. The
information, unlike the information on the Korean DMZ,
does not contain units” involved or individual identifying in-
formation. Also, according to VA, this information is incom-
plete, reflecting only 70 to 85 percent of herbicide use, testing
and disposal locations outside of Vietnam. VA requested that
DoD provide it with information regarding the units involved
with herbicide operations or other information that may be
useful to place veterans at sites where herbicide operations
or testing was conducted. Unfortunately, as of this date, ad-
ditional information has not been provided by DoD.

Obtaining the most accurate information available con-
cerning possible exposure is extremely important for
the adjudication of herbicide-related disability claims
of veterans claiming exposure outside of Vietnam. For
herbicide-related disability claims, veterans who served in
Vietnam during the period of January 9, 1962 to May 7,
1975 are presumed by law to have been exposed to Agent
Orange. Veterans claiming exposure to herbicides outside
of Vietnam are required to submit proof of exposure. This
is why it is crucial that all information pertaining to her-
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bicide use, testing, and disposal in locations other than
Vietnam be released to VA in a timely manner. Congres-
sional oversight is needed to ensure that additional in-
formation identifying involved personnel or units for the
locations already known by VA is released by DoD, as well
as all relevant information pertaining to other locations
that have yet to be identified. Locating this information
and providing it to VA must be a national priority. The
American Legion endorses both the 2006 and 2008 IOM
reports and strongly urges VA to make a timely decision
on its recommendations and provide timely notification
of the decision to add or not add to the presumptive list.

The ongoing and lengthy process witnessed during the ad-
dition of the three new presumptive conditions associated
with Agent Orange, ischemic heart disease, Parkinson’s
disease, and b-cell leukemias such as “hairy cell leukemia”
has illustrated the need for better coordination between
VA, the veterans’ community and Congress. There is an
excellent system already in place by law to provide for
the addition of new presumptive conditions. The science
evaluation performed by the IOM has been proven to be
sound and thorough. Where VA evaluates this informa-
tion and chooses to add new presumptive conditions, the
process should not reflect endless months of delays and
debate, but should move forward swiftly.

The science evaluation performed by
the IOM has been proven to be sound
and thorough. Where VA evaluates this
information and chooses to add new
presumptive conditions, the process
should not reflect endless months of
delays and debate, but should move
forward swiftly.

In order to facilitate a better understanding of this process,
more clarity and transparency may be required. Why, for
example, does VA determine one portion of an IOM report
to be valid for finding of a presumption of service con-
nection, yet disregard other portions of the IOM findings,
such as the analysis of the Australian Naval Study which
recognized the link between Blue Water Naval Service
and the exposure to Agent Orange? When questions are
raised as to why VA has determined that the IOM findings

suggest a connection, there should be clear guidance as to
what standard is being objectively used, so that no ques-
tions as to the integrity of the process can arise.

The process, when supported by sound science, should
not consist of a yearlong cycle of bickering. The law
clearly states a period of deadlines for the publication of
new regulations. These regulations must be adhered to,
and the criteria by which the Department of Veterans’ Af-
fairs determines the necessity to add a new presumptive
condition must be clear, so that future delays to veterans
can be avoided.

The American Legion has long fought for the veterans of
Vietnam to be justly treated for the after effects of their
exposure to Agent Orange. Congress and VA must dis-
cover a way to more efficiently execute the process of the
addition of new presumptive conditions, so that years of
long delays no longer plague veterans in their quest for
benefits.

GULF WAR ILLNESS

In the Research Advisory Committee on Gulf War Vet-
erans’ Illness (RACGWI) initial report released in No-
vember 2004, it was found that, for a large majority of
affected Gulf War veterans, their illnesses could not be
explained by stress or psychiatric illness and concluded
that current scientific evidence supports a probable link
between neurotoxin exposure and subsequent develop-
ment of Gulf War veterans’ illnesses. Earlier government
panels concluded that deployment-related stress, not the
numerous environmental and other exposures troops were
exposed to during the war, was likely responsible for the
numerous unexplained symptoms reported by thousands
of Gulf War veterans.

The Research Advisory Committee on Gulf War Veter-
ans’ Illnesses released their most recent report November
2008. In the report, the committee concluded that Gulf
War Illness is a physical condition. The report indicates
that Gulf War Illness is a serious condition that affects at
least one fourth of the 697,000 U.S. veterans who served
in the 1990-1991 Gulf War. The panel also determined
that Gulf War Illness fundamentally differs from trauma
and stress-related syndromes described after other wars.
Studies have indicated that Gulf War veterans have a lower
rate of Post-Traumatic Stress (PTS) than veterans of other
wars. Upon review of extensive scientific evidence, the
committee determined that two neurotoxin exposures are
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causally associated with Gulf War Illness: a drug given to
service members to protect them from nerve gas known
as pyridostigmine bromide (PB) pills and pesticides used
during deployment.

The American Legion strongly supports this report and
urges the VA Secretary to act quickly on the committee’s
recommendations. In addition, VA must continue to fund
research projects consistent with the recommendations of
the RACGWL.

VA must continue to fund research projects consistent
with the recommendations of the RACGWI. It is impor-
tant that VA continues to focus its research on finding
medical treatments that will alleviate veterans’ suffering
as well as on figuring out the causes of that suffering.

Although veterans can file claims for these ailments and
possibly gain access to the health care system once a dis-
ability percentage rate is granted, those whose claims are
denied cannot enroll. Unfortunately, the denial rate for
Gulf War undiagnosed illness claims is approximately 75
percent. Due to their nature, these illnesses are difficult
to understand and information about individual expo-
sures may not be available, many ill veterans are not able
to present strong claims. They are then forced to seek
care from private physicians who may not have enough
information about Gulf War Veterans’ illnesses to provide
appropriate care.

VA published its comments on the IOM’s Gulf War and
Health, Volume 2: Insecticides and Solvents report, re-
leased in February 2003 in the Federal Register. The De-
partment decided not to establish a presumption of ser-
vice connection for any diseases, illnesses or health effects
considered in the report, based on exposure to insecti-
cides or solvents during service in the Persian Gulf during
the Persian Gulf War. Many of VA’ justifications for not
establishing presumption mirror the reasons why ill Gulf
War veterans have problems justifying their claims. The
IOM report notes that little information is known about
the use of solvents in the theater.

VA notes that veterans may still be granted service con-
nection, if evidence indicates an association between their
diseases and their exposures. This places the burden of
proof on Gulf War veterans to prove their exposures and
that the level of exposure is sufficient enough to warrant
service connection. IOM and VA have acknowledged that
there is insufficient information on the use of the identi-

fied solvents and pesticides during the Gulf War.

VA’s interpretation is that Congress did not intend VA
to establish presumptions for known health effects of all
substances common to military and civilian life, but that
it should focus on the unique exposure environment in
the Persian Gulf during the war. The IOM was commis-
sioned to ascertain long-term health effects of service in
the Persian Gulf during the war, based on exposures asso-
ciated with service in theater during the war as identified
by Congress, not exposures unique to the Southwest Asia
Theater. The determination to not grant presumption for
the ailments identified should be based solely on the re-
search findings, not on the legitimacy of the exposures
identified by Congress.

The IOM has a similar charge to address veterans who
served in Vietnam during the war. Herbicides were not
unique to the operations in the Southeast Asia theater of
conflict and there had not been, until recently, a defini-
tive idea of the amounts of herbicides to which service
members had been exposed. Peer-reviewed, occupational
studies are evaluated to make recommendations on which
illnesses are associated with exposure the herbicides—and
their components known to be used in theater. For ail-
ments that demonstrate sufficient evidence of a causal
relationship, sufficient evidence of an association, and
limited evidence of an association, the Secretary may con-
sider presumption. Gulf War and Health Volume 2 identi-
fies several illnesses in these categories. However, the VA
Secretary determined that presumption is not warranted.

VA needs to clearly define what type of
information is required to determine
possible health effects, for example any
clarification of guidance or mandate for
the research.

VA needs to clearly define what type of information
is required to determine possible health effects, for
example,any clarification of guidance or mandate for the
research. VA also needs to ensure that its charge to the
IOM is specific enough to help it make determinations
about presumptive illnesses. VA noted that neither the
report, nor the studies considered for the report identi-
fied increased risk of disease based on episodic exposures
to insecticides or solvents and that the report states no
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conclusion whether any of the diseases are associated with
“less than chronic exposure,” possibly indicating a lack of
data to make a determination. If this was necessary, it
should have been clearly identified.

Finally, Section 1118, title 38, United States Code man-
dates how the VA Secretary should respond to the recom-
mendations made in the IOM reports. The VA Secretary
is required to make a determination of whether or not a
presumption for service connection is warranted for each
illness covered in the report no later than 60 days after the
date the report is received. Persian Gulf War and Health,
Volume 2 was released in 2003, four years ago. VA has yet
to publish its determination on those reports as well.

The American Legion urges VA to provide clarity in the
charge for the IOM reports. The VA must identify what
type of information is needed to make determinations of
presumption of service connection for illnesses that may
be associated with service in the Gulf during the war.

The American Legion urges VA to request clarification
from Congress on the intent of the phrase “known or pre-
sumed to be associated with service in the Armed Forces
in the Southwest Asia theater of operations during the
Persian Gulf War” Additionally to obtain clarification
from the IOM committee concerning missing information
as possible, and re-evaluate the findings of the IOM report
with the clarification provided. The American Legion also
urges Congress to provide oversight to ensure VA pro-
vides timely responses to the recommendations made in
the IOM reports.

VBA OVERSIGHT IN SUPPORT OF VETERAN'S
PREFERENCE IN HIRING AND REGIONAL
OFFICE TRAINING AND PERSONNEL
POLICIES

As is the case with VHA The American Legion conducts
a “Quality Audit Program” at VBA Regional Offices across
the nation to evaluate the quality of decisions and identify
issues impacting veterans and the accurate adjudication
of their claims. During these visits we have identified con-
cerning issues such as training and hiring practices.

As was found with VHA, Veteran hiring practices, direct-
ed by Central Office to be prioritized for veterans, show
a lack of consistency nationally. There are dramatic dif-
ferences in percentage of veterans hired from 26% to 79%

depending on Regional Office. The American Legion feels
that there is not that dramatic a difference between quali-
fied veterans in a particular area. Rather we feel it is the
autonomy given to the director and his interest in hiring
veterans. A lack of oversight by Central Office allows this
to perpetuate.

Additionally the emphasis on “breaking the back of the
backlog,” which The American Legion believes fosters a
quantity over quality environment has negatively impact-
ed the amount and type of training given to Regional Of-
fice employees. Again through Quality Audit visits, com-
ments from VA employees concerning the issue of taking
time from the target quota attainment for training is prob-
lematic to the individual. Also the complaints that the
training is not effective, is redundant, and not targeted for
a particular experience levels are common.

The American Legion feels that there should be addition-
al emphasis on quality training, and time should be al-
located which does not negatively impact a participating
individual’s quota.
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ETERNAL VIGILANCE

THE MISSION OF THE NATIONAL CEMETERY ADMINISTRATION (NCA) is to
honor veterans with final resting places in national shrines and with lasting trib-
utes that commemorate their service to this nation. The NCA mission is to serve
all veterans and their families with the utmost dignity, respect, and compassion.
Every national cemetery should be a place that inspires visitors to understand
and appreciate the service and sacrifice of our nation’s veterans.

The American Legion recognizes NCA’s excellent record in providing timely and
dignified burials to all veterans who opt to be buried in a National Cemetery.
Equally noteworthy is NCA’s fine record in providing memorial headstones,
markers and Presidential Memorial Certificates (PMCs) to all who request such
benefits. We also recognize the hard work that is required to restore and main-
tain National Cemeteries as national shrines and applaud NCA for its commit-
ment and success toward that endeavor. Fortunately, this NCA is consistently
ranked as one of the highest examples of service to their clientele of any organi-
zation in America, and this praise is a testament to the commitment they display
towards fulfilling their mission.

The American Legion is supportive of and appreciates the ongoing stated goal of
NCA to ensure that burial in a National or State Cemetery is a realistic option by
locating cemeteries within 75 miles of 90 percent of all veterans.

Further The American Legion applauds the National Cemetery Administra-
tion for its support of living veterans and their families in that they alone
among all VA entities have met and exceeded the recommended 75% veteran
hiring goal.

ARLINGTON NATIONAL CEMETERY

The recent shameful events at Arlington National Cemetery include the improp-
er handling of remains; loss of accountability of cremated remains; unmarked
gravesites; unintended double burial of remains; and the failure to notify next-
of-kin of the trans-internment of remains; and are disgraceful consequences of
a long-term failure in leadership and a fundamental breakdown in the chain of
command. These reprehensible actions have been shown to have affected the
families of over 6,000 service members.

The American Legion has previous testified in reaction to the U.S. Army Inspector
General Agency’s Report of Investigation (SAIG-IN ROI 10-004) which was re-
leased on June 10, 2010, and must reiterate our concerns stated in that testimony.

Arlington National Cemetery should set the very standard on which all other
such cemeteries are to be compared and not the opposite. The Department of
Veterans Affairs, through the National Cemetery Administration, is responsible
for maintaining 131 National Cemeteries, as well as 33 soldier’s lots and monu-
ment sites nationwide; and to date, the National Cemetery Administration has
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established a long-standing record of vast experience
throughout its extensive cemetery operations and contin-
uously maintains these operations without little indica-
tion of malfeasance or immoral actions near the severity
of these transgressions.

The American Legion urges Congress to place the responsi-
bility of managing, operating, and maintaining every aspect
required to properly administer all operations and delivery
of services involving Arlington National Cemetery directly
with the Department of Veterans Affairs through the Na-
tional Cemetery Administration. However, the responsibil-
ities of The Military District of Washington and its subordi-
nate unit the 3rd U.S. Infantry, traditionally known as “The
Old Guard’, which include: conducting military ceremonies
at Arlington National Cemetery, manning the 24-hour vigil
at the Tomb of the Unknowns, and being the provider of
military funeral escorts at Arlington, should not change in
any way, shape or form, as a result of any reorganization as-
sociated with Arlington National Cemetery.

The American Legion urges Congress to take this action
now, so that Arlington National Cemetery can once again
retain its deserved status as the crown jewel of this nation’s
network of veterans’ cemeteries, and properly provide the
respect and honor earned by every service member, man
or woman, interred therein.

NATIONAL CEMETERY EXPANSION

The requested overall budget for 2011 is $242 million. In-
terments in FY 2013 are expected to be about 109,000, a
6 percent increase from FY 2008. The total number of
graves maintained is also expected to increase during the
planning time frame from almost 2.9 million in FY 2008
to over 3.3 million in FY 2013.

Since it takes approximately 20 to 30 Full Time Employees
(FTEs) to run a national cemetery (depending on the size
and workload); and whereas it takes 8 to 10 FTEs to run
a newly opened cemetery (cemeteries are opened to in-
terments long before completion of the full site) it seems
reasonable to believe that at least 50 new employees would
be needed to operate the 6 new cemeteries that NCA plans
to bring online in FY 2008. It is likely that they will need
the full 20 to 30 by FY 2009. The average employee salary
with benefits is $67,000. The American Legion recom-
mends and that monies for additional employees also be
included in the FY 2012 budget.

BURIAL BENEFIT INCREASE

As with any other aspect of an economy, rising costs af-
fect funeral expenses, yet VA has long lagged behind the
curve in providing an adequate benefit to families to cope
with these rising funeral costs. In 2001 the plot allowance
was increased for the first time in more than 28 years, to
$300 from $150, which covers approximately 6 percent
of funeral costs for a non-service related death, and to
$2,000 for a death related to service. These numbers are
far below what could be construed as an equitable ben-
efit. The original benefit was scaled to represent 22% of
these expenses, so clearly this has fallen well behind. The
time has long since passed for Congress to approve an
increase to these funds, commensurate with an equitable
contribution in line with the present economy. Further-
more, a mechanism must be put in place for more fre-
quent adjustments to these amounts so they will not be
allowed to lag behind as they have done in the past. The
American Legion believes that waiting another 28 years
for another adjustment does not do justice to the families
of these service members.

The American Legion recommends that the burial al-
lowances for families of service-members be increased to
amounts more commensurate with the present economy.
In addition, we further recommend that a mechanism for
regular review and adjustment be put in place to address
this in perpetuity.

NATIONAL SHRINE COMMITMENT

Maintaining cemeteries as national shrines is one of
NCA's top priorities. This commitment involves raising,
realigning and cleaning headstones and markers to ren-
ovate gravesites. Adequate funding is the key to main-
taining this very important commitment. The American
Legion supported NCA’s goal of completing the Nation-
al Shrine Commitment within five years. VA assessed
burial sections, roadways, buildings, and historic struc-
tures and identified 928 potential improvement projects
at an estimated cost of $280 million. With the addition
of six new national cemeteries, between late 2008 and
mid 2009, resources have been strained. The American
Legion recommends that $60 million be put toward the
National Shrine Commitment in order to fulfill this
commitment in FY 2012.
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STATE CEMETERY CONSTRUCTION GRANTS
PROGRAM

VA’s State Cemetery Grants Program complements VA’s
130 national cemeteries across the country. The program
helps states establish, expand or improve state veterans’
cemeteries. To date, this VA program has helped estab-
lish 73 veterans’ cemeteries in 38 states, Saipan and Guam,
which provided more than 25,000 burials in FY 2008.
Since the program began in 1980, VA has awarded 174
grants totaling nearly $340 million.

NCA received $32 million for the 2008 fiscal year to be
used for this program to establish new State cemeteries as
well as improve existing ones. Determining an “average
cost” to build a new state cemetery or to expand an exist-
ing one is very difficult. Many factors influence cost, such
as location, size and the availability of public utilities. The
NCA has requested $42 million for the 2010 Fiscal Year to
continue the work of this worthy program.

The American Legion believes States will increasingly
use the State Cemetery Grants Program to fill the needs
of veteran populations that are still not well served by
the “75-mile service area / 170,000 veteran population”
threshold that currently serves as the benchmark for es-
tablishing a new national cemetery. New state cemeter-
ies, and expansions and improvements of existing cem-
eteries are therefore likely to increase. With increasing
costs, especially the high costs of land in urban areas, and
increased demand, The American Legion suggests that
the amount of money for the State Cemetery Grants Pro-
gram be substantially increased. The American Legion
recommends $60 million for the State Cemetery Grants
Program in FY 2012.
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VA Discretionary Programs

Medical Services

Medical Support & Compliance
Medical Facilities

Total Medical Care

Medical Care Collections Funds
Medical/Prosthetic Research

National Cemetery
Administration

General Operating Expenses
Information Technology
Major Construction

Minor Construction

State Veterans’ Homes
Construction Grants

State Veterans’ Cemeteries
Construction Grants

* With minor exceptions, both Senate and House proposals agree with the administration’s VA budget proposal.

P.L.111-117

FY 2010

VA Funding

$34.7 billion

$4.9 billion

$4.8 billion

$44 billion

[$2.9 billion]

$581 million

$250 million

$2.1 billion

$3.3 billion

$1.2 billion

$703 million

$100 million

$46 million

S.3615
FY 2011 VA

Appropriations *

$37.1 billion

$5.3 billion

$5.7 billion

$48.1 billion

[$3.4 billion]

$590 million

$251 million

$2.6 billion

$3.1 billion

$1.2 billion

$486 million

$85 million

$46 million

H.R. 5822
FY 2011 VA

Appropriations

$37.1 billion

$5.3 billion

$5.7 billion

$48.1 billion

[$3.4 billion]

$590 million

$259 million

$2.6 billion

$3.2 billion

$1.2 billion

$508 million

$85 million

$46 million
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FY 2012

VA Budget Request

$38.1 billion
$5.3 billion
$6.2 billion
$49.6 billion

$600 million

$260 million

$2.6 billion

$3.5 billion

$1.2 billion

$800 million

$100 million

$60 million
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